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U.S. Further Eases Cuba Sanctions Ahead of
President Obama’s Visit

On March 16, 2016, the U.S. Department of the Treasury’s Office of Foreign Assets Control (OFAC) and

the U.S. Department of Commerce’s Bureau of Industry and Security (BIS) published final rules furthering

President Obama’s policy of liberalizing U.S. relations with Cuba ahead of President Obama’s historic trip

to Cuba. These rules, which are effective immediately, reflect additional efforts by OFAC and BIS to ease

the comprehensive Cuba sanctions program.

These rules further ease restrictions in many of the same areas as the previous amendments to the Cuba

sanctions regulations, such as travel, financial services, maintaining a physical or business presence in

Cuba, the cargo and shipping sector, and allowable exports to Cuba. We note that the Cuban embargo

largely remains in place. Most transactions in or with Cuba continue to be prohibited for persons subject

to U.S. jurisdiction. Congressional action will be required to undo the main embargo regime.

We summarize below the important provisions of OFAC and BIS’s new rules and provide key takeaways

from these policy developments.

OFAC Regulations

OFAC has amended the Cuban Assets Control Regulations (CACR) to further ease restrictions on certain

economic activity with Cuba.

US Banks’ Dealings with Cuba, Cuban Nationals, and Cuban Financial Institutions

The amendments to the CACR significantly ease the comprehensive ban on U.S. financial institutions’

dealings with Cuba, Cuban nationals, and Cuban financial institutions. U.S. financial institutions are now

authorized to open and maintain bank accounts in the United States for Cuban nationals in Cuba to

receive payments in the United States for authorized transactions, and to remit such payments back to

Cuba. U.S. banks may also now process U.S. dollar monetary instruments (including cash and travelers’

checks) presented indirectly by Cuban financial institutions, and correspondent accounts at third-country

financial institutions for such transactions may now be denominated in U.S. dollars.

Finally, U.S. financial institutions are now authorized to process “U-Turn” transactions in which Cuba or a

Cuban national has an interest. This authorization allows U.S. banks to process or clear funds transfers

from a bank outside the United States that passes through the U.S. financial system before being

transferred to a bank outside the United States, so long as neither the originator nor the beneficiary is a

https://www.federalregister.gov/articles/2016/03/16/2016-06018/cuban-assets-control-regulations
https://www.federalregister.gov/articles/2016/03/16/2016-06019/cuba-revisions-to-license-exceptions-and-licensing-policy
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person subject to U.S. jurisdiction. This provision is intended to open Cuba up to international commerce

by allowing U.S. dollar-denominated transactions involving Cuba (which are generally cleared through the

United States) as long as U.S. persons are not involved in the transaction.

Maintaining a Physical or Business Presence in Cuba

The September 2015 easing of sanctions related to Cuba allowed entities to maintain a “physical

presence” (such as an office, retail outlet, or warehouse) and a “business presence” (such as a joint

venture) in Cuba for the first time. The current amendments to the CACR expand this authorization. The

authorization to establish a physical presence has been expanded to include entities that engage in

authorized humanitarian projects and non-commercial activities intended to provide support for the Cuban

people and private foundations, research, or educational institutes engaging in authorized activities.

Similarly, the business presence authorization has been expanded to include exporters of goods that are

authorized for export or reexport to Cuba, mail or parcel transmission services, cargo transportation

services, and providers of carrier or travel services to facilitate authorized transactions. Furthermore,

these authorizations permit exporters and reexporters of authorized goods to assemble such goods in

Cuba.

U.S. Employers’ Payment to Cuban Nationals

U.S. companies are now authorized to engage in transactions related to the sponsorship or hiring of

Cuban nationals to work or perform in the United States similar to nationals from other countries, so long

as no additional payments are made to the Cuban government in connection with such sponsorship or

hiring. Correspondingly, Cuban nationals in the United States who do not have immigrant status or travel

authorization are now authorized to earn a salary or compensation, consistent with the terms of their visa,

provided that the recipient is not subject to special tax assessments in Cuba. This provision was targetted

as Cuban athletes, artists, and other performers working in the United States. Transactions in connection

with the filing of an application for non-immigrant travel authorizations are also authorized.

Travel to Cuba and Importation of Cuban-origin Items

The amendments to the CACR further expand the authorization to travel to Cuba for educational

purposes. Previously, individuals were permitted to travel to Cuba for educational purposes under the

auspices of an organization subject to U.S. jurisdiction, and travelers were required to be accompanied by

a representative of the sponsoring organization. Now, individuals are authorized to travel on their own for

“individual people-to-people educational travel”, so long as the traveler engages in a full-time schedule of

educational activities. Separately, individuals are now authorized to purchase and consume certain

Cuban-origin merchandise (such as alcohol and tobacco) while in a third country, and to receive or obtain

services from Cuba or a Cuban national that are ordinarily incident to travel and maintenance in a third

country.

Finally, building on the authorization in the CACR for importation of Cuban-origin mobile applications, the

amendments now allow for the importation of Cuban-origin software generally.

BIS Regulations

The BIS rule amends the Export Administration Regulations (EAR) to allow for certain vessels departing

the United States to travel to Cuba, revises licensing policy towards Cuba relating to exports and

reexports of certain items relating to Cuba’s export sector, and generally licenses exports of items relating

to allowable physical or business presences in Cuba.



Fried Frank International Trade and Investment Alert™ No. 16-03-17 03/17/16

3

Most importantly, the EAR amendments revise license exception AVS and authorize vessels that depart

the United States with authorized cargo destined for Cuba and other cargo destined for third countries to

sail to those third countries after stopping in Cuba. Previously, any cargo destined for third countries

required a license for the cargo to transit Cuban territory. Now, so long as the cargo does not enter the

Cuban economy and is not transferred to another vessel while in Cuba, no license is required. Again, this

provision is intended to reduce restrictions on international commerce that were in place due to the Cuba

embargo.

The BIS licensing policy is being revised to adopt a policy of case-by-case review (rather than general

denial) for license applications to export or reexport items that will enable or facilitate exports from Cuba

or items produced by Cuba’s private sector. This builds on the previous revision of EAR licensing policy

that focused on exports and reexports that would be used in ways that meet the needs of the Cuban

people. BIS notes that case-by-case review policy still involves a policy of general denial for applications

to export or reexport items for use by state-owned enterprises, agencies, and other revenue-generating

organizations, as well as the Cuban military, police, intelligence, or security services.

Finally, in accordance with the CACR amendments detailed above, license exception SCP is being

revised to authorize export or reexport of EAR99 items and certain controlled items for use by persons

authorized by OFAC to establish and maintain a physical or business presence in Cuba.

Key Takeaways

OFAC and BIS continue to act in coordination to implement President Obama’s policy of expanded U.S.-

Cuban relations. The amendments detailed above further expand the ability of U.S. and Cuban

businesses to interact. They are limited to areas where the Administration has unilateral ability to set

policy and the sectors in which it seeks to expand opportunites, such as travel, financial services sectors,

and dealing with the Cuban private sector. However, most restrictions on U.S.-Cuban commerce remain

in place, including a general prohibition on tourist travel to Cuba and business transactions with Cuba and

Cuban nationals for persons subject to U.S. jurisdiction.

* * *
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